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EDITORIAL NOTES. 


THE STARTLING NEWS of the sudden death of Chancellor Runyon was 
received by the members of the bar of New Jersey with a deep sense of 
personal loss. During his long service as Chancellor he won the affec- 
tion, as well as the respect, of every lawyer that practiced in his court, 
and on his death they thought rather of the loss to themselves, than of 
the loss to the state and nation in the death of the learned ex-Chancellor, 
the brilliant advocate and the honored ambassador. He was loved for 
his kindness and ready sympathy, his manly strength and gentle courtesy. 
Holding a position of power and dignity, and pressed with the cares of 
urgent business, he never failed to put himself in sympathy with those 
who came before him. He was always kindly, considerate and encourag- 
ing, and discharged his duties as a judge with perfect impartiality and 
with such strength and facility as commanded respect and ensured con- 
fidence. 

It is not too much to say that his administration of the office of Chan- 
cellor has preserved the office in this state from the opprobrium under 
which it fell in other states, and has shown the bar and the people that 
the great powers which are conferred upon it are not only consistent with 
the liberties of free Americans, but are also the means of maintaining the 
highest sense of legal morality in a community. Chancellor Runyon 
knew the power of the court and appreciated fully the scope and extent 
of equity jurisprudence, and its capacity for meeting the needs of the 
business of modern society. He simplified the procedure and did every- 
thing in his power to enable the court to deal promptly and efficiently 
with the business which grew with the capacity of the court to deal with it. 

He so dealt with the Bar as to give them a love for the court and 
the system which it administered. He had himself a keen and clear 
sense of equity and reached quickly and almost intuitively conclusions 
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in harmony with those of his predecessors, and in his opinions he sus- 
tained them by reference to the leading decisions, rather than by elabo- 
rate discussion of the authorities. He had a thorough knowledge of the 
principles of equity, and an earnest love of the justice to which they 
lead, and he had also the power to grasp facts quickly and by rapid 
discrimination ‘to reach the .real point in issue, In the despatch of 
business he was prompt and efficient, quick to see the point of a case, 
ready and eager to take up and decide any question, and to do any 
work that was brought to him todo. The Bar felt itself inspired by his 
cheerful energy, as well as by his love of justice, and they tried to co- 
operate with him in the administration of equity in New Jersey, in the 
best manner and for the highest purposes. The tribute of the bar of 
Essex County will be found in the resolutions prepared by Mr. Cortlandt 
Parker, and adopted at a meeting which was attended by nearly every 
lawyer in the County. The resolutions are printed in our “ Miscellany,” 
together with the address of Judge Depue, as Chairman of the meeting. 


Ir was in June, 1844, that the late Chancellor Runyon, then a student 
at law, was sitting in the office of Asa Whitehead in Newark when Silas 
Condit, one of the delegates to the convention which prepared the con- 
stitution, came in and announced that the convention had completed its 
work and adjourned. Mr. Whitehead asked him if he was satisfied with 
the constitution, and he said, “I am not, and I have not put my name to 
it. They have given to every county an equal vote in the Senate, and 
the constitution can never be amended.” ‘I thought,” said Chancellor 
Runyon, in telling this incident, “ that Mr. Condit showed the strength 
of his character and of his convictions in allowing himself to be the only 
man in that convention whose name would not go down to posterity as 
that of one of the signers of the constitution, but he was right in his belief 
that that provision would make it very difficult ever again to call a con- 
vention for the revision of the constitution.” 

The smaller counties are unwilling to surrender the power which that 
provision confers upon them, and they have never yet been willing to 
agree to the calling of a new convention. Once only in the course of the 
half century that has intervened have any amendments been adopted by 
the other means provided for changing the constitution. Over and over 
again have amendments been proposed by one Legislature, only to be re- 
jected by the next, and provisions which all agree to be wrong have re- 
mained unchanged, because two successive Legislatures could not agree 
exactly how they should be amended. It seems likely that the same fate 
will befall the amendments proposed last year with respect to the judiciary. 
‘It is generally agreed that a change should be made in the Court of 
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Errors, but it is urged that the change proposed last year is not sufficient , 
and that it makes the Supreme Court in effect the Court of Errors. A 
new plan is proposed by which the Vice-Chancellors shall take part with 
the Supreme Court Judges in the sessions of the Court of Errors, the 
Chancellor and the Chief Justice to be permanent members of the court, 
and the others to sit in rotation for one year each and only three at one 
time. This plan has merits It gives the Judges of Appeal present ex- 
perience in the trial of causes and insures the choice of the best men for 
the work of the courts below. Still another plan is strongly urged, among 
those who will be satisfied with nothing less than a wholly inde- 
pendent Court of Appeals, even though it may not have enough work to 
do and will take the best Judges away from the trial of causes. They 
believe earnestly that a system which provides for the same Judges in 
the court below and the Court of Appeals is radically wrong and will 
do their best to defeat any amendment which does not abolish it. The 
result is likely to be an indefinite postponement of any change and a 
continued discussion of a subject which is becoming tiresome. 





IN THE MEAN TIME, however, there is just now an opportunity for 
the Governor to do for the Court of Errors, what the Legislature has 
failed to do. He cannot, indeed, make it an independent court, but he 
can do what is even more important ; he can make it a court composed 
almost wholly of trained judges, and of the judges not of the court of 
law alone, but of the court of equity, also. There will shortly be four 
vacancies in the offices of the lay judges, and the Governor could ap- 
point the four Vice-Chancellors to fill these places. This would give us 
a court consisting of nine law judges, and five equity judges, and two 
judges who might either be laymen or lawyers, as the Governor should 
determine. The fourteen trained judges would control the court, and 
questions of law and equity would be decided in the last resort by the 
best law and equity judges in the State, and not by members of one 
court alone, but of two different courts. The practice of appointing 
Vice-Chancellors having been once begun by the appointment of all of 
them, would not be departed from by future Governors. The only ob- 
jection to the plan is that the Viee-Chancellors are already fully occu- 
pied; but if this be so, another one could be appointed, and if objection 
to this were made on the ground of expense, it could be arranged that 
the Vice-Chancellors should receive no fees in addition to their salaries, 
and then the saving in the fees of the judges would pay the salary of 
another Vice-Chancellor. The appointment of lawyers, not judges, to 
the Court of Errors will not answer the purpose. Lawyers whose 
practice will permit them to accept this appointment have not the 
knowledge and experience necessary for taking an active part in the 
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discussions of the court, and writing opinions, and in this position a little 
knowledge is worse than none. The work of this court now is done by 
the Chancellor and the Supreme court judges, and the constant attend- 
ance of all of them is necessary for the control of the court. If the 
Vice-Chancellors were members of the court, and there were only one 
or two lay members, some of the judges could be excused from attend- 
ance whenever their other duties required their attention. 

THe Supreme Court of the District of Columbia finds it hard to 
understand the legal fiction by which, for want of ability to amend the 
Constitution, we have adopted our ancient Court of Chancery to the 
necessities of the modern administration of equity jurisprudence. In the 
case of Slack v. Perrine reported beluw, Judge Hagner deeides that a Vice- 
Chancellor of New Jersey has no authority under the Constitution to ex- 
ercise the powers of the Chancellor as parens patrie in making a per- 
manent provision for the custody of an infant.’ He concedes that by 
force of the statute he may discharge a person from custody upon a writ 
of habeas corpus but denies his power to make an order for ‘the custody 
of an infant against the provisions of the will of the father appoimting a 
guardian. The domicile of the father was in Washington and the will 
had been offered for probate there and on that ground there was a ques- 
tion whether the court of New Jersey had jurisdiction beyond 
the mere power to grant a discharge upon habeas corpus. The 
case'is an interesting one and discusses also New Jersey decisions on other 
subjects. 

The authority of the Vice-Chancellor in New Jersey depends of course 
upon the fact that the Chancellor who is declared by the constitution 
to be the court has always exercised the privilege of calling upon a 
master to hear a cause for him and advise him what decree should be 
made therein, and long before the adoption of the constitution of 1844 
there was a statute authorizing the Chancellor to call on a judge of the 
Supreme court or a master in chancery for that purpose. Judge Hagner, 
however, very pertinently suggests that the legislature last year pro- 
posed an amendment to the constitution providing that the Vice-Chan- 
cellor should hereafter possess the authority of the Chancellors. 

It may well be doubted whether a Vice-Chancellor has constitutional 
authority to act in the first instance and without an express order of 
reference from the Chancellor. His orders are certainly of no force 
until signed by the Chancellor and until then they will not be enforced 
by proceedings for contempt. See De Grey v. Monmouth Beach Club 
Co., 14 N. J. L. J. 275. 
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the carrier agrees to perform. The Court referred to Tattersall v. 
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THE USE OF refrigerating apparatus in transportation has given 
rise to new questions with respect to the liability of carriers. The 
carrying trade has been vastly increased, and new responsibilities are 
necessarily involved in the safe carriage of goods which must perish if 
they are not kept cold enough. In a recent case in the English Court 
of Appeals (Owners of Cargo on Ship ‘Moore King” v. Hughes, [1895] 
2 Q. B. 550), the liability of the shipper was based upon the warranty 
implied in the words in the bill of lading, but these words were in 
effect nothing more than a declaration that the goods were accepted and 
charged for as goods to be carried in a refrigerator; they were only the 
title *‘ Refrigerator bill” at the head of the bill of lading, and the 
reasoning of the Court would seem to apply to any case in which it 
appeared that perishable goods were accepted by a carrier with the 
understanding that they should be carried in a refrigerating chamber. 

Some forty-five hundred carcasses of frozen mutton were shipped on 
board a steamship in Melbourne, to be transported to London. The 
bill of lading was headed “ Refrigerator bill,” and described the goods 
as 4,553 carcasses of hard frozen mutton; stated that they were re- 
ceived in good order and condition, and were to be delivered in London 
in like good order, subject to the condition, inter alia, “that the ship- 
per should not be accountable for any loss or damage to the goods 
arising from failure or break down of machinery, insulation or other ap- 
pliance.” The ship was fitted with refrigerating machinery, but it 
broke down during the voyage, and the meat was sold at Sydney at a 
great loss. It was held, that under the circumstances, there was con- 
tained in the bill of lading an implied warranty that the refrigerating 
machinery was at the time of the shipment in a fit condition to carry 
the trozen meat to Europe on an ordinary voyage made under ordinary 
conditions, and that the exceptions in the bill of lading referred to what 
might happen during the voyage, and not to the state of the machinery 
when the goods were placed on board. Lord Esher said the nature of 
the shipment implied that it was stipulated that there was the well 
known refrigerating machinery on board, and that it was in proper 
working order at the time when the ship was to start. This is an obli- 
gation which the Court can see as a matter of business the parties must 
have intended, but, he said, it by no means follows that the parties con- 


templated that whatever might happen the machinery would continue to 


work during the whole voyage, and no such contract will be implied. 
The decision is only an application of the well established principle, 
that the acceptance of goods to be shipped involves an implied warranty 
that the ship is seaworthy ; that is to say, reasonably fit for the service 
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National Steam Navigation Co., 12 App. Cas. 297, and Steel v. State 
Line Steamship Co., 3 App. Cas. 12. 


Mowsray v. MERRYWEATHER, [1895], 2 Q. B. 640 is an interesting 
case with regard to remoteness of damages on breach of warranty. 
The plaintiffs, a firm of stevedores, contracted to discharge a cargo from 
the defendants’ ship, the defendants agreeing to supply all necessary 
cranes, chains and other gearing for that purpose. The defendants sup- 
plied a defective chain which broke while being used and in consequence 
one of the plaintiffs’ workmen was injured. The plaintiffs might have 
discovered the defect in the chain by the use of reasonable care. The 
workman sued them tor his injuries and they settled with him at £125. 
It was admitted that the settlement was a proper one. They sued the 
defendants for breach of warranty with respect to the chain and it was 
held that they could recover as damages the sum they had paid to their 
workman for his injuries. Lord Esher said the question raised was 
whether the damages were too remote. He said. ‘I think the plain- 
tiffs’ contention is correct, and that, if the defendants, having contracted 
to supply a sufficient chain, supplies a rotten chain for the purposes of 
the work which he knows will be done by the plaintiffs’ workmen, it 
may reasonably be supposed to have been in his contemplation that in- 
jury might result to a workman and that the plaintiffs would be liable to 
pay damages. The plaintiffs owed no duty to the defendants to examine 
the chain before allowing it to be used by their workmen. The only duty 
they owed in that respect was to their workmen. With regard to the 
authorities cited I prefer the opinion expressed by Martin, B. in Burrows 
v. March Gas and Coke Co., L. R., 5 Ex. 67; 7 Ex. 96, to that ex- 
pressed by the Scottish Judge in Ovington v McVickar, 2 Court Sess 
Cas. 3d Series, 1066. I think it is clear that the damages are not too 
remote.” 


THE CoMMISSIONERS appointed last year to revise and codify the gen- 
eral acts of the state of New Jersey relating to corporations, have sub- 
mitted their report to the legislature. It contains a draft of a general act 
concerning corporations aud of several other acts covering subjects form- 
erly included in the act concerning corporations. The work of revision 
has evidently been done with great care, and the commissioners were men 
familiar with the subject and fully competent for the work. They were 
William H. Corbin, James E. Howell and Henry M. Snyder, Jr. The 
principal purpose they had in view was the consolidation and simplifica- 
tion of the corporation act and the numerous supplements which have been 
added to it. They have made a few, but only a few substantial changes in 
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the law. They have embodied in the statute the decision of the Court of 
Errors and Appeals in Bickley v. Schlag, 46 N. J. Eq. (1 Dick Ch.), 
533, that on the issue of the stock for the purchase of property the judg- 
ment of the directors, in the absence of actual fraud, is conclusive with 
respect to the value of the property purchased. The improvement in 
the way of consolidation is very great. The substance of the numerous 
sections respecting amendments, increase and decrease of capital stock, 
change of name, etc., has been brought into two sections, and a uniform 
procedure in all these cases has been provided for. The provisions of 
the obscure act of April 6, 1891, with reference to the increase of capital 
stock, have been wholly omitted. There are still some uncertainties and 
obscurities in the act which ought to be corrected before it is passed, but 
the work, on the whole, has been very well done, and it is desirable 
that the act should be passed at this session. The revisers have very 
properly made the provision that the by-laws of a corporation should be 
adopted and amended by the stockholders alone, while the directors are 
to have power to make rules for the management of the affairs of the 
company not inconsistent with the by-laws. 

Mr. FrAxK BERGEN, one of the commissioners appointed by the 
various states to suggest uniformity in the laws on sub’ects of common 
interest, has sent us a copy of a draft of a bill on the subject of negoti- 
able instruments founded on the English bills of exchange act of 1882 
which is in force in every English-speaking country in the world except 
the United States. | 

The draft was prepared by John J. Crawford, who has made a special 
study of the law relating to commercial paper. It is accompanied by 
references to decisions and to the English statutes. These references 
are intended to facilitate critical comment on the act, and it is requested 
that comments be sent to Lyman D. Brewster, care Henry C. Wilcox, 
100 Broadway, New York, before the first of March next, when the com- 
mittee will meet again to revise the draft of the bill on comments re- 
ceived. The work of the committee is one of great importance, and it 
is sincerely to be hoped that the bar of the country will take sufficient 
inierest in the matter to secure the attention of the legislatures of the 
various states to the subject and the passage of acts which will make the 
law of commercial paper uniform throughout tae English-speaking 
world, and at the same time put it in such a form that it can be both 
definite and easily understood. A copy of the English bills of exchange 
act accompanies the draft of the proposed statute. 


REFERRING T) OUR SUGGESTION last month, that the acts of the 
legislature should be printed in the first instance, rather than engrossed, 
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Mr. William Pennington, of Paterson, calls attention to a mistake made in 
copying a statute into the printed book of the laws. In the statute called 
the Land Improvement act, approved April 9, 1867, the printed copy of 
the statute, page 855, seems to require that the certificate of incorpora- 
tion should be proved and acknowledged, and this language was followed 
in the revision of March 27, 1874, Rev. page 567. Mr. Pennington says 
that at one time Chancellor Williamson and a New York lawyer drew a 
bill for specific performance of a contract made by a corporation to settle 
the question whether the certificate of that corporation was invalid be- 
cause the certificate, though acknowledged, had not been proved, but 
that the suit was abandoned when it was pointed out to them that in the 
original statute as engrossed, the requirement was that the certificate 
should be proved or acknowledged. There would be less danger of such 
mistakes if the statutes were printed in the first place instead of being 
engrossed. 





THE EDITING of the NEw JERSEY Law JouRNAL, after the issue of this 
number, will be resumed by Mr. Honeyman, who began the publication 
of the magazine in 1878 and edited it himself during that year. He has 
ever since that time taken some part in the editing, while he has had 
entire charge of the publication. Mr. Keasbey will still avail himself from 
time to time of the privilege of writing comments upon recent decisions 
or upon legal topics of present interest, and Mr. Borgmeyer will assist in 
the preparation of the ‘‘ Miscellany ” and notices of new books. 





MARY J. G. SLACK AND CATHERINE A. SLACK, INFANTS BY NEXT FRIEND, »v. 
ADDIE SLACK PERRINE ET AL. 


(Supreme Court of the District of Columbia, December, 1895.) 
[Syllabus is of the entire opinion. ] 


Testamentary Guardian — Power of 3. The filing of a caveat to a will appoint- 
Father to Appoint Habeas Corpus Custudy of ing a guardian for children of the testator 








Infants— Res Judicata Proceedings in Another 
State— Authority of a Vice-Chancellor in New 
Jersey.—1. The statute 12 Charles 2, Ch. 24, 
giving to the father power to appoint a tes- 
tamentary guardian for his minor children 
is in full force and effect in this district, and 
must be enforced by the courts. 

2. A testamentary guardian, standing to 
the ward in loco parentis, is clothed with the 
authority of the father, and is entitled to 
the custody of the person of tre ward to the 
exclusion of the mother; subject, of course, 
to the power of the Chancellor as parens 
puri to change the custody when the wel- 
fore of the child will be promoted thereby. 





raises a doubt as to the validity of the ap- 
pointment and prevents the testamentary 
guardian from prosecuting a claim to the 
sole custody of the children. A court of 
equity will, under such circumstances and 
upon a proper showing being made, enjoin 
proceedings to decide the permanent custody 
of the children pending the determination 
of the issue raised by the caveat. 

4. The constitutional provision requiring 
full faith and credit to be given in each 
State to records and judicial proceedings of 
every other State, does not require that a 
judgment rendered by a court of one State 
without jurisdiction of the person, or which 
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is not responsive to the issues made by the 
pleadings and is rendered in the actual ab- 
sence of the defendant, shall be recognized 
as valid by the courts of another jurisdic- 
tion. Reynolds v. Stockton, 140 U. 8. 240. 

5. Held, applying these principles, that 
where a writ of habeas corpus was issued by a 
Vice-Chancellor of New Jersey, requiring 
the defendant (a testamentary guardian un- 
der a will offered for probate in this district) 
to show cause why the custody of the chil- 
dren should not be given to the mother, 
and defendent appeared by counsel and. pro- 
duced the children in court, but denied the 
jurisdiction of the Vice-Chancellor in the 
premises, and after certain proceedings had, 
including the overruling of a motion by de- 
fendant to postpone the proceeding pending 
the determination of a caveat to the will 
filed by the mother, the defendant left New 
Jersey, her counsel withdrew their appear- 
ance, and the Vice-Chancellor adjudged the 
mother entitled to the custody of the chil- 
dren during their minority, that such judg- 
ment did not constitute the question of the 
permanent enstedy of the children res 


judieatu, so as to preclude this court from 
enjoining proceedings with respect to their 
custody pending the contest of the will. 

6. A Vice-Chancellor of the State of New 
Jersey is clothed with no judicial power as 
belonging to his office to adjudicate the 
permanent custody of minors. That power 
can only be exercised by a Chancellor in 
virtue of his inherent right as parens patric, 
and not by force of a statute allowing him 
to issue a writ of habeas corpus 

7. The final disposition of the custody of 
minors cannot be adjudicated on proceedings 
in habeas corpus. 

8. The nsnal rules as to res judicata are 
not applicable to habeas corpus proceedings. 

9. Under none of the authorities is a 
former adjudication in habeas corpus conclu- 
sive unless the facts in the two applications 
are the same. The present proceedings con- 
stitute a case materially different from that 
submitted to the Vice-Chancellor in New 
Jersey, and for this reason also the judgment 
rendered there could not operate as reg 
judicata here. 


Hearing on rule to show cause why an injunction should not issue. 

The bill was filed on November 25, 1895, by the two infant daughters 
of the late William H. Slack and Mary Kemble Slack of Washington, 
praying for an injunction against the defendants restraining them from 
instituting, prosecuting or defending any. proceeding in this or any other 
jurisdiction affecting the custody or tuition of the infant complainants 
pending the contest over the will of their father pending in this court in 
which he devised his estate to his sister, Addie Slack Perrine of Trenton, 
New Jersey, in trust for his children and appointed her the sole guardian 
of his children. 

The will was dated July 12, 1895, and the testator lived in Washington. 
A bill was filed in this court in September, 1895, by Mrs. Slack against her 
husband, alleging that he had improperly obtained possession of the 
children and asking that the custody of them be given to her. He died 
at a watering place in New Jersey on October 2, 1895, before the sub- 
peena in this suit had been served. Three days after this Mrs, Perrine 
filed a petition in the Orphans’ court of the District of Columbia present- 
ing the will and asking for an appointment as guardian, and on Novem- 
ber 14, Mrs. Slack filed a caveat against the admission of the will to 
probate alleging that it was obtained by fraud and undue influence. 
This case was certified to the Circuit to be tried by jury. 


‘ 
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Infants—Res Judicata Proceedings in Another 
State— Authority of a Vice-Chancellor in New 
Jersey.—1. The statute 12 Charles 2, Ch. 24, 
giving to the father power to appoint a tes- 
tamentary guardian for his minor children 
is in full force and effect in this district, and 
must be enforced by the courts. 

2. A testamentary guardian, standing to 
the ward in loco parentis, is clothed with the 
authority of the father, and is entitled to 
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exclusion of the mother; subject, of course, 
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ing a guardian for children of the testator 
raises a doubt as to the validity of the ap- 
pointment and prevents the testamentary 
guardian from prosecuting a claim to the 
sole custody of the children. A court of 
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upon a proper showing being made, enjoin 
proceedings to decide the permanent custody 
of the children pending the determination 
of the issue raised by the caveat. 
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is not responsive to the issues made by the 
pleadings and is rendered in the actual ab- 
sence of the defendant, shall be recognized 
as valid by the courts of another jurisdic- 
tion. Reynolds v. Stockton, 140 U.S. 240. 

5. Held, applying these principles, that 
where a writ of habeas corpus was issued by a 
Vice-Chancellor of New Jersey, requiring 
the defendant (a testamentary guardian un- 
der a will offered for probate in this district) 
to show cause why the custody of the chil- 
dren should not be given to the mother, 
and defendent appeared by counsel and. pro- 
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premises, and after certain proceedings had, 
including the overruling of a motion by de- 
fendant to postpone the proceeding pending 
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filed by the mother, the defendant left New 
Jersey, her counsel withdrew their appear- 
ance, and the Vice-Chancellor adjudged the 
mother entitled to the custody of the chil- 
dren during their minority, that such judg- 
ment did not constitute the question of the 
pernanent custedy of the children res 
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judieatu, so as to preclude this court from 
enjoining proceedings with respect to their 
custody pending the contest of the will. 

6. A Vice-Chancellor of the State of New 
Jersey is clothed with no judicial power as 
belonging to his office to adjudicate the 
permanent custody of minors. That power 
can only be exercised by a Chancellor in 
virtue of his inherent right as parens patric, 
and not by force of a statute allowing him 
to issue a writ of habeas corpus 

7. The final disposition of the custody of 
minors cannot be adjudicated on proceedings 
in habeas corpus. 

8. The nsnal rules as to res judicata are 
not applicable to habeas corpus proceedings. 

9. Under none of the authorities is a 
former adjudication in habeas corpus conclu- 
sive unless the facts in the two applications 
are the same. The present proceedings con- 
stitute a case materially different from that 
submitted to the Vice-Chancellor in New 
Jersey, and for this reason also the judgment 
rendered there could not operate as reg 
judicata here. 


Hearing on rule to show cause why an injunction should not issue. 
The bill was filed on November 25, 1895, by the two infant daughters 


of the late William H. Slack and Mary Kemble Slack of Washington, 
praying for an injunction against the defendants restraining them from 
instituting, prosecuting or defending any. proceeding in this or any other 
jurisdiction affecting the custody or tuition of the infant complainants 
pending the contest over the will of their father pending in this court in 
which he devised his estate to his sister, Addie Slack Perrine of Trenton, 
New Jersey, in trust for his children and appointed her the sole guardian 
of his children. 

The will was dated July 12, 1895, and the testator lived in Washington. 
A bill was filed in this court in September, 1895, by Mrs. Slack against her 
husband, alleging that he had improperly obtained possession of the 
children and asking that the custody of them be given to her. He died 
at a watering place in New Jersey on October 2, 1895, before the sub- 
pena in this suit had been served. Three days after this Mrs. Perrine 
filed a petition in the Orphans’ court of the District of Columbia present- 
ing the will and asking for an appointment as guardian, and on Novem- 
ber 14, Mrs. Slack filed a caveat against the admission of the will to 
probate alleging that it was obtained by fraud and undue influence. 
This case was certified to the Circuit to be tried by jury. 
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On Oct. 8, 1895, Mrs. Stock filed a petition in Chancery of New Jersey, 


praying for a writ of habeas corpus to bring before the court the two 


infant children of William H. Slack, who it is alleged were illegally de- 
tained from their mother, by Mr. Perrins,.at his house in Trenton. It 
averred that William H. Slack had abandoned his wife, in March, 1894, 
and that Mrs. Slack had sent the two children to Trenton, at his request 
to visit him, and their aunt, and that she had ever since unlawfully de- 
tained them, and had refused to deliver them up when the proceedings 
for habeas corpus taken in Washington. Vice-Chancellor Bird, to whom 
the petition was presented, endorsed upon it “allowed by the statute” 
and a writ was issued at once returnable on October 11. On the return 
day the petition was amended so as to make Mrs. Perrine a party as 
claiming the custody of the children. The respondents filed separate 
returns to the writ alleging that the domicile of the children was Wash- 
ington, an! that by the laws of the District of Columbia a father has a 
right to appoint a testamentary guardian for his children and that Mrs. 
Perrine had been duly appointed such guardian by a will which had 
been presented to the Orphans’ court of the District for probate, and 
that that court had acquired the sole jurisdiction of all questions as to 
the custody of said children which could properly be heard in that court, 
and that Mrs. Perrine was entitled by virtue of said will to the sole 
custody of said children, who desire to remain with her, and that their 
interests did not require that they should be given to their mother be- 
cause of her unfitness to have the care of them. On the same day 
Mrs. Slack was admitted as a party to the proceedings, and she filed 
traverses alleging that the children were domiciled in New Jersey, that 
the will was invalid, and had never been proved, and that the decision 
on this point would not oust the jurisdiction of the court of New Jersey 
to determine the right of custody of the children, and award it to their 
mother. She denied that she was unfit. for the care of the children, and 
alleged that their affections were being alienated by Mr. and Mrs. 
Perrine. The further proceedings taken in New Jersey are thus des- 
eribed by Mr. Justice Hagner, in his opinion : 

On the 9th of November an order was passed, on consent, by the Vice 


Chancellor, authorizing the parties to the habeas corpus proceedings to: 


take testimony in Washington, On the 15th, the respondents gave no- 
tice that on the 19th they would move to postpone the hearing of the 
habeas corpus until the proceedings in the Orphans’ court of the District 
of Columbia to contest the validity of the will shall have been concluded, 
on the ground that they were commenced before the proceedings in the 


habeas corpus, and that a decision in that court would affect the rights. 


of the parties in the habeas corpus. The motion was overruled on the 
21st, and the case was set down for hearing on the 26th. 


—_  — lOO es lUrelc(itr rll rel hk llCOCM eee, lt lr eel 
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On the 23d the Perrines, with the children, arrived in Washington. 

On the 25th of November, 1895, on motion of the counsel with the 
petition, the Chincellor of the State ordered that the cause should 
“‘be referred to John T. Bird, Esq., one of the Vice-Chancellors of this. 
court, to hear the same for the Chancellor, and to report thereon to him, 
and advise what order or decree should be made therein. 

All of the foregoing proceedings were prior in date to the filing of the 
bill in the present cause, which took place on the 26th of November. 

On that day the counsel and solicitors for the respondents in Trenton, 
upon application, were permitted to withdraw from the case by order of 
the Vice-Chancellor; and on the same day Chancellor McGill passed an 
order, in which he recited that the counsel for the Perrines had stated 
in court their belief that their clients had left the jurisdiction with the 
said minor children against the advice and consent of the said counsel ; 
and proceeded to ad‘udge Mr. and Mrs. Perrine severally in contempt 
‘in taking said children, being wards of the court” out of the State, 
and ordered they should severally stand committed to the common jail 
of the county until they shall have purged themselves of the contempt 
or should be sooner discharged by the court; and directed that warrants 
issue accordingly. The words “respectfully advised, John T. Bird,V. C.”, 
were written at the foot of the order, which was signed by the Chancel- 
lor. 

On the same day another order or decree was passed in the habeas 
corpus case carefully recapitulating the antecedent proceedings down to 
the granting of leave to the counsel of the Perrines to withdraw, and 
stating that ‘the court having heard proof offered by the said petitioners 
in support of the allegations of the said petition, and the traverses to the 
returns and answers of the said respondents in the cause, from all 
which it appears that the said minor children are illegally restrained 
from the custody of their said mother by the respondents, and that the . 
petitioner, Mary Kemble Slack, is a fit and proper person to have the 
custody of her minor children, Mary Juliet Gerard Slack and Catharine 
Addie Slack, the subject of the habeas corpus proceeding herein, and 
that the interests ot the said minor children require that they be com- 
mitted to the care, custody and control of their said mother during their 
minority ; and that she is by the law of the land entitled to such custody 
against said respondents or either of them;” it was thereupon adjudged, 
ordered and decreed that the said infant children “be, and they are 
hereby relieved and dischargod from the illegal detention and restraint 
in which they are held by the respondents, and hereby are committed to the 
care, custody and control of the petitioner, Mary Kemble Slack, for the 
reasons and causes aforesaid;” and it was further thereby * ordered, 
adjudged and decreed, that the care, custody and control of said Mary 
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Juliet Gerard Slack and Catharine, Addie. Slack be, and ,it .is hereby 
committed and given to the petitioner, Mary Kemble Slack, their 
mother, for and during the minority of each of them, respectively, as 
against the said respondents or either of them, for the reasons and causes 
aforesaid.” 

This decree was signed ‘Alex. T. McGill, C.,” and endorsed, “ Re- 
spectfully advised, John T. Bird, V. C.” 

The fourth and last of the proceedings was a petition filed by the said 
Mary Kemble Slack in the Supreme Court of the District of Columbia, 
on the 29th day of November, and presented to Mr. Justice McComas, 
asking that a writ of habeas corpus should issue, directed to Mr. and 
Mrs. Perrine, commanding them to produce the said children in court, to 
that end that they may be released from their illegal constraint and de- 
tention, and restored to the petitioner, their mother. 

The petition, (said Judge Hagner), repeated the allegations of the 
former petition as to the request of William H. Slack to allow his 
children to visit him and his sister, Mrs. Perrine, at Trenton, where they 
all then lived, upon the promise to return them to the mother on‘ the 
termination of their visit ; that they have ever since been withheld from 
the petitioner, who has been refused the right to see them,—the institu- 
tion of the bill in this court in September, 1895, asking for alimony and 
custody of the children—the institution of the proceeding in habeas 
corpus in Trenton against Perrine and his wife,—their appearance with 
- the children in the court room there,—the departure of Perrine and 
wife from that jurisdiction and the proceedings with reference thereto, 
and the decree of the 26th of November adjudging the petitioner was 
entitled to the permanent custody and control of the infants, and the 
order that they should be delivered to her. She further averred the 
said court in New Jersey had full jurisdiction of the persons of the said 
Perrine and wife and of the persons of said children and of the petitioner 
and that all said orders made in the proceedings are final and conclusive 
upon the parties therein in all parts of the United States, and that Perrine 
and his wife were then unlawfully detaining and controlling said children 
in Washington city. The only new matter introduced into said petition 
was the production therewith of a copy of an order passed by Vice-Chan- 
cellor Bird, on the 26th of November, and by him directed to be entered 
as ot 11th of October, awarding the custody of the children to the 
Perrines during the controversy and until final hearing, with right of 
access to Mrs. Slack in the manner therein expressed. 

The writ of habeas corpus was forthwith issued and served upon the 
defendants, and by agreement the court postponed further consideration 
of the application until its further order, with right of access on the part 
of the mother to the children as therein provided. 
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Messrs. Carlisle & Johnson for complainants. 

Mr. J. M. Wilson for the defendants, Perrine. 

Mr. George E. Hamilton of Washington, Mr. John M. Bowers and 
Mr. Julian G. Buckley of New York and Mr. Edwin R. Walker of New 
Jersey for the defendants, Slack et al. 

Mr. Justice HAGNER delivered the opinion of the court. 

After stating in some detail the several proceedings that had been 
taken with reference to the custody of the childern and the probate of 
the will of William H. Slack he said: 

The complainants in the present bill called for the answers of defend- 
ants without oath; they nevertheless were accompanied by affidavits. 
Nothing appears in them, nor has anything been disclosed in the able 
arguments of the distinguished counsel for Mrs. Slack, controverting the 
contention of the complainants that the interposition of the caveat im- 
peded the testamentary guardian from prosecuting her claim to the sole 
custody of the infants during their minority. It is not denied that 
William H. Slack did sign such a will and that the widow interposed the 
caveat, and has opposed an early trial of the issue, which otherwise 
might have been decided long since. It is replied on the part of Mrs. 
Slack, that since probate of a will conferring such an appointment is not 
requisite to the exercise of the powers of testamentary guardian, the 
delay in the hearing of the caveat interposes no impediment to the effec- 
tive assertion of her claim by Mrs. Perrine. But it is only “a will 
merely appointing a testamentary guardian” that ‘‘ need not be proved” 
according to Chancellor Kent (2 Com., 225); while the will before us 
also makes a general disposition of the testator’s estate. And if the rule 
were not so limited, this response does not remove the real difficulty, 
which is, not simply like that mentioned in 2 P. Williams, 115, Eyre ». 
Countess of Shaftesbury (cited in Forsyth on custody of Infants, p. 115) 
where ‘the court would have proceeded against the mother, but the 
guardian could not make out their right of guardianship, by reason of 
some defect in the instrament under which they claimed.” That objec- 
tion only went to the mode of proving a testamentary appointment not 
denied. But the widow here does deny the existence of any grounds 
appearing why the writ should not be allowed. 

The court is first reminded that the habeas corpus proceeding in New 
Jersey has resulted in judgment, and that the writ would be powerless 
and useless so far as the suit is concerned. It is not certain that such 
judgment had actually been given when the rule to show cause was 
issued on the same day, though it is certain the court in New Jersey had 
no knowledge of the filing of this bill at the time of its decision. As to 
all acts in the prosecution of suits performed before the filing of the bill 
an injunction now would be futile. But as to further proceedings, in 
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those or other suits, here or elsewhere, the injunction would be effectual 
to restrain prosecution or defense as prayed in the bill, if it were 
ordered to issue. 

But the learned counsel rely upon a number of other reasons why this 
court should not undertake to issue such a writ. These have been pre- 
sented with much ability, and have received my most careful considera- 
tion. 

(In the discussion of these reasons, the court decided; (1) thatthe 
act of 12 Charles II, ch. 24, sec. 8, giving a father power to appoint a 
testamentary guardian was in force in Maryland; (2) that the father, 
having appointed a testamentary guardian. the guardian is entitled to 
the custody of an infant as against the mother, unless the court by virtue 
of the power as parens patrie shall decide that the welfare of the child 
requires that the custody of it should be given to the mother; (3) that 
the order of the Court of Chancery of New Jersey on the proceeding 
upon a habeas corpus was not conclusive upon the courts of another 
state with respect to the rights of the parties to the permanent custody 
of the children. After citing cases on that point, the opinion proceeds 
as follows:] 

But even if judgments in habeas corpus stood upon the ground of ordi- 
nary judgments with respect to their finality, I think the New Jersey 
judgment is justly assailable upon the grounds indicated in 140 U. S. 
Reynolds v. Stockton, 264. 

First. It was rendered without the appearance of the parties defendant 
or of any one for the children at the time it was entered. It is true the 
Perrines, when brought in by the writ, appeared by counsel and pro- 
duced the children in court. They had no alternative but to do so at 
their peril. But from the moment of their appearance, and as long as 
they were in attendance upon the case, they protested against the juris- 
diction of the court up to the time their counsel withdrew their appear- 
ance. * * * [Here follows a quotation from Reynolds v. Stockton. } 
But when it is considered that the real parties in interest here 
are these little children—that the suits are not to be treated as mere con- 
tests for victory, carried on in the interest of mother or aunt, it does seem 
to me almost monstrous to hold that this adjudication, practically against 
the children and disposing of their custody and possibilities of happiness 
until they shall attain their majority, can be allowed to have the same 
force as if all the parties, adults and infants, had voluntarily appeared 
and admitted the jurisdiction, and continued to be represented by counsel 
up to the time of its rendition. 

Second. The Supreme court * * * decided that the entry of that 
judgment against Mr. Parker as receiver in the state of New York did 
not preclude inquiry in the courts of another state as to whether the 
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judgment so rendered was so far responsive to the issues tendered by the 
pleadings as to be a proper exercise of jurisdiction on the part of the 
court that rendered it. 

In the habeas corpus case the Perrines were summoned only to show 
cause why the custody of the infants should not be given to Mrs. Slack, 
and to that alone they were required to answer, or did reply. 

But thetjudgment rendered was of far wider range ; for, besides direct- 
ing the return of the infants to the petitioner, it adjudicated their con- 
tinuous custody and charge and guardianship until they should each have 
attained the age of twenty-one years. No such issue was tendered to the 
defendants when they were called into court, and nothing in the scope of 
inquiry during its progress can be considered as amplifying its range. 

But as matter of law, the final disposition of children cannot be ad- 
judicated on a proceeding in habeas corpus. 

A writ of habeas corpus ad subjiciendum is not, either by the common 
law or under the provisions of the revised statutes, the proper mode of 
instituting a proceeding to try the legal right of a party to the nna 
ship. 8 Paige 55; People v. Mercein. 

It is a welbastiled proposition of law that the right of guardianship will 
not be tried on habeas corpus. The object of the writ is to secure per- 
sonal liberty, and not to enforce any of the domestic relations. Church 
on Habeas Corpus, Sec. 457, p. 595. 

This is the undoubted law whenever the writ is issued by a judge at 
law, or by a Chancellor acting-solely under his commo: law power. And 
a Chancellor usually confines his action under the writ within the limits 
of his authority as at law. 

In the case before us, the Vice-Chancellor indicated the character in 
which he was acting by the indorsement “ granted by the statute.” The 
statute referred to was the New Jersey act of 1889, Ch. 426, which de- 
elared the Vice-Chancellor should ‘‘have the same jurisdiction, power 
and authority to grant writs of habeas corpus, and to hear and determine 
the same, that the Chancellor of this state now has, and he or they shall 
proceed in the same manner.” That statute was a supplement to the act 
of 1878, which declared the Chancellor to have and to have had the 
same power of issuing the writ as if he had not been omitted in the 
enumeration of judicial officers to whom application might be made, 
contained in the Act of 1795. Doubtless the Chancellor, irrespective of 
statute, had possessed that authority as an inherent power in the court, 
derived from the common law. But the statute simply gave the right 
to act under a habeas corpus pure and simple, which does not extend to 
the ultimate disposition of the child. Wherever the latter power is ex- 
ercised it is under the inherent right of the Chancellor, and if so exer- 
cised by any judge acting under the statute alone, in the words of Chief 
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Justice Beasley, it ‘had no efficacy in settling the right to the continued 
guardianship of the infant. Such in technical strictness is not the office 
of this inestimable writ. In the case of Wallonscroft, 4 Johnson C. R. 
82, Chancellor Kent observed that ‘the object of this writ was to re- 
lease the infant from all improper restraint, and not to try in this sum- 
mary way, the question of guardianship.” State v. Baird, 4 C. E. 
Green, 482. 

The court proceeds ip. 484): ‘“* By the decree now appealed from, 
the situation of these infants has been permanently fixed. Such a re- 
sult cannot be justified as the legal conclusion of a procedure by habeas 
corpus. This is not the formula by the use of which the right to the 
guardianship of infants is to be conclusively adjudicated. 

‘“‘ If the simple purpose was to free from illegal restraint the proceed- 
ing was either in the lower court or in chancery by instrumentality of 
habeas corpus; and in such a proceeding a court of equity has not 
power to make any order which was not within the competency of a 
lower judge.” 

As the Vice-Chancellor in the present case was acting under the statu- 
tory power alone when he passed the order fixing permanently the cus- 
tody of the infants, his act in this respect was in excess of his powers 
under the statutory authority. 

The question then arises, whether, in issuing the habeas eorpus, he 
could have been in exercise of a general equity jurisdiction, in virtue of 
which, after he had settled the question of present custody, he could 
proceed as parens patria, to adjudicate the permanent disposition of the 
infants. 

This is denied by the complainants to this bill. 

Under the Constitution of New Jersey it appears there exists the 
distribution of the great powers of government between the legislature, 
executive and judiciary, and each of these is forbidden to exercise any 
powers properly belonging to either of the others; that the judicial 
power ‘is vested” in certain enumerated courts, one called “a court of 
chancery ”; that “the court of chancery shall consist of a chancellor ” ; 
that “justices of the Supreme court, Chancellor” and other judges there- 
in designated, *‘ shall be nominated by the Governor and appointed by him 
with the advice and consent of the Senate,” and that all civil officers, 
elected or appointed, pursuant to the provisions of the constitution, 
‘‘ shall be commissioned by the Governor.” 

It is to be observed that all the judicial officers mentioned in the con- 
stitution are to be nominated und appointed by the Governor with the ad- 
vice and consent of the Senate,” and that there is no mention of the 
office of Vice-Chancellor throughout the constitution. 

By the Act of 1871, p. 127, it was declared there shall be a Vice- 
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Chancellor, who shall be appointed by the Chancellor (not by the Governor 
and confirmed by the Senate) and commissioned by the Governor under 
the great seal. Revision of New Jersey, p. 126, Sec. 115. 

By Section 116 of the Revision it is declared that “ the Chancellor 
may refer to such Vice-Chancellor any cause or other matter which at 
any time may be pending in the court of Chancery, to hear the same for 
the Chancellor, and to report thereon to him, and advise what order or 
decree should be made therein; and any matter or cause in which the 
Chancellor is interested may be so referred.” 

Section 117 provides that ‘“*when.any cause or matter shall be so re- 
ferred to such Vice-Chancellor it shall be lawful for him to take and 
hear the evidence of any or all witnesses in said cause or matter orally, 
in the same manner as the evidence is now. taken and heard ino the 
several courts of law of this State on trials before jury; and if a report 
of the evidence is taken betore him shall become necessary in the pro- 
gress of said cause for use on appeal from the decree of the Chancellor 
thereon or otherwise, then such Vice-Chancellor shall settle and sign 
such report.” 

By subsequent acts the number of Vice-Chancellors was increased to 
four. The act allowing the Vice-Chancellor to issue writs of habeas 
corpus was not passed until 1889, eighteen years after the act quoted 
above declaring the powers and duties of the Vice-Chancellor. 

Section 193 of the rules of the court of Chancery of New Jersey of 
1893, respecting the Vice-Chancellor, declare, that ‘any cause or other 
matter may be referred to a Vice-Chancellor or advisory master, at the 
discretion of the Chancellor. Application for such reference, if not made 
by both parties, may be in the presence of, or upon five days’ notice to 
the adverse party or his solicitor.” 

Section 194 provides that ‘‘ When a cause shall be referred to a Vice 
Chancellor, all proceedings in it to the final decree shall be had before 
him.” 

Section 195 provides that ‘‘ When a cause referred to a Vice Chan. 
cellor shall be at issue either party may, upon five days’ notice to the 
other party, apply to the Vice Chancellor to whom the cause is referred, 
to fix a time and place for the hearing thereof; and upon such applica- 
tion, such Vice-Chancellor may designate such time and place; and 
upon fifteen days’ notice in writing, of the time and place so designated, 
given by either party to the other, or others, the cause may be heard.” 

It is contended on behalf of complainants that it was not competent 
for the legislature to confer any portion of “the judicial power” of the 
State, upon any official not named in the constitution as depositories 
thereof; that as the constitution expressly declared that a “court of 

i 
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Chancery” shall be one of those depositories, and that ‘the court of 
Chancery shall consist of a Chancellor,” the legislature had no authority 
to change these provisions of the constitution by enacting in effect that 
“the court of Chancery shall consist of a Chancellor and four Vice-Chan- 
cellors,” although it might authorize the appointment of assistants to the 
Chancellor to be called Vice-Chancellors, to aid him in the study or hear- 
ing of causes, but that such appointment could not confer upon the new 
officials any part of “ the judicial power.” 

The court’s attention has been called to several amendments to the con- 
stitution proposed by the New Jersey legislature of 1895, to be voted on 
by the people, and which, if adopted, at that election, the legislature de- 
clared should become part of the constitution, by way of amendments 
thereto. Among the amendments proposed is one changing the provisions 
of the existing constitution as to the Court of Chancery and the official 
constituting that court, above quoted, so that the same would read: 
“ Section 4. The Court of Chancery shall consist of a Chancellor and four 
Vice-Chancellors. The number of Vice-Chancellors may be increased 
or decreased by law. The Chancellor and Vice-Chancellors each have 
the jurisdiction heretofore possessed and exercised by the Chancellor and 
the Court of Chanc2ry. The rules of the court shall be made by the 
Chancellor.” 

As legislatures are not in the habit of making changes in state consti- 
tutions by the insertion of mere declaratory provisions, it is reasonable to 
conclude the proposed amendment was iatended as a new provision, de- 
signed to confer upon the Vice-Chancellors a portion of the judicial power 
of the state, which they do not now possess under the existing constitu- 
tion. I cannot but regard this action as at least a legislative declaration 
of a serious doubt whether the Vice-Chancellors are now clothed with 
any part of the judicial power of the state. 

I feel it is a matter of extreme delicacy for me to attempt the expres- 
sion of an opinion on this subject, but I am not permitted to abstain from 
saying, with all deference to the learned Vice-Chancellor, that in my 
judgment he was clothed with no judicial power, as belonging to his 
office, to adjudicate the permanent custody of the children of William H. 
Slack and his wife; since, as we have seen, that power could only be 
exercised by a Chancellor in virtue of his inherent right as parens patria, 
and not by force of any statute allowing him to issue a writ of habeas 
corpus. 

It is proper to repeat here these words from the decision of Chief 
Justice Beasley in 4 C. E. Green, 482, “If the simple purpose was to 
free from illegal restraint, the proceeding was cither in the lower court 
or in chancery by the instrumentality of habeas corpus, and in such a 
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proceeding a court of equity has not power to make any order which 
was not within the competency of the lower judge.” 

This habeas corpus proceeding was begun with an application to the 
Vice-Chancellor; the writ was issued by him, and there was no mention 
of any other judicial agency as connected with the case from the day of 
its inception on the 9th of October until the 25th of November, when 
Chancellor McGill signed the usual printed order of reference, ‘ on 
motion of Mr. Vroom, of counsel with the petitioner, to John T. Bird, 
Esq., one of the Vice-Chancellors of the court, to hear the case for the 
Chancellor and report to him and advise what order or decree should be 
made therein.” 7 

It appeared the Perrines had left the jurisdiction with the children on 
the 22d. No application for such reference was made “ by both parties, 
nor in the presence of, or upon five days’ notice to the adverse party, or 
his solicitor,” as required by rule 193. There is nothing in the record 
to indicate any such thing and it was not so claimed in the argument. 
The statute allowed the reference (Sec. 116) of any cause pending in the 
court of Chancery” to hear the same for the Chancellor. Could this ap- 
ply to proceedings that had been already pending a month and a half 
before the Vice-Chancellor, and in which there had been repeated motions 
and order made by him, without any knowledge of the Chancellor, so 
far as the record shows? 

Indeed it seems to me doubtful whether an application for an habeas 
corpus is such a proceeding as is comprehended by the rules framed 
under act of 1871. Howcould such an application be referred on a five 
days’ notice of a motion for the reference; and of another five days’ 
notice afterwards of a motion to fix the time for the hearing; and a 
further fifteen days’ notice of the hearing; when the Statute of New 
Jersey (like those of every state and of the United States) requires the 
utmost promptitude in habeas corpus cases ?—the writ being required to 
issue immediately upon the filing of the petition, and the time for the 
return fixed by law at twenty-four hours, unless the defendant shall 
live beyond a certain distance, when the time may be enlarged. The 
writ would be practically worthless if such procrastinations were per- 
mitted in so exigent a proceeding. 

We have seen the act of 1871 was passed eighteen years before the 
power was given to the Vice-Chancellor to issue habeas corpus; and the 
rules seem to have been framed with no view to proceedings under that 
writ; but were probably framed before the act of 1889 was in existence. 

None of the authorities assert that a former adjudication in habeas 
corpus is conclusive, unless the facts in the two applications are the same. 
What facts were before the Vice-Chancellor when he heard the case 
does not appear except from the order of the 26th of November which 
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declares that “the court having heard proofs offered by the said peti- 
tioners in support of the allegations of their said petition, and the traver- 
ses to the returns and answers of the said respondents in this case ; from 
all which it appears,” ete. 

As I understand this language the only proofs the court heard were 
those offered by the petstioners, and yet the voluminous record of the 
habeas corpus case contains numerous depositions taken in behalf of 
Perrine and wife. Were these evidences unexamined by the Vice Chan- 
cellor because those defendants had been declared in contumacia? 

There is nothing to show whether oral testimony also, in behalf of 
Mrs. Slack, was not heard on the occasion by the Vice-Chancellor. If 
that course was adopted it would be impossible to tell now whether that 
testimony was the same as any that was produced on this hearing; un- 
less the privilege allowed to the Vice-Chancellor by the statute and 
rules, of having the testimony taken down by a stenographer that it 
might be presented to the Chancellor, was availed of. But there are 
numbers of affidavits filed in the present cause in addition to those con- 
tained in the habeas corpus record; so that the present proceedings to- 
gether necessarily constitute a case materially different from that sub- 
mitted to the Vice-Chancellor. We must apply the words of the dis- 
tinguished judge in the case in 2d Southard: ‘* Nor can we see what 
evidence was there offered, in order to determine whether the whole case 
was exhibited, or whether we are called upon to form a judgment upon 
a totally different case.” 

The learned Vice-Chancellor concluded his order overruling the motion 
for a postponement, with the declaration that the petitioner ‘‘ being the 
mother, has the legal right to the custody of her own offspring,” and also 
stated in his decree that the petitioner ‘is by the law of the land entitled 
to such custody against the respondents,” etc. 

It seems to be but just to call attention to the fact that apart from the 
caveat which threw a cloud upon the validity of the appointment of Mrs. 
Perrine as testamentary guardian, the provision of the law with respect 
to testamentary guardian relate exclusively to domiciliary guardianship ; 
that the powers of such guardians are strictly local and circumscribed by 
the jurisdiction that clothed them with their office; and this state of the 
law may explain why the claims of the widow were spoken of by the 
learned Vice-Chancellor as superior to those of the testamentary guardian 
then claiming under the law of this district. The familiar principle I 
have stated is laid down in Story’s Conflict of Laws, Sec. 499, and is ap- 
plied iu the very well-argued case of Wuesthoff v. The Germania Life 
Insurance Company, 107 N. Y. p. 580. Under the present New Jersey 
statute no testamentary guardian can sucessfully act under his appoint- 
ment unless the widow shall signify her assent. The court in that state 
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might, therefore, for this reason have refused to recognize the claims of 
atestamentary guardian appointed in another jurisdiction, and whose 
authority was resisted by the widow. In this jurisdiction the law is 
otherwise and the guardian can act under his appointment (after the will 
is proved) without the approval of the widow; and so the fact that the 
evidence in New Jersey was, in this respect also, different from what it 
will be in this jurisdiction on a contest for the guardianship, constitutes 
a further reason why the judgment in New Jersey could not operate as 
res judicata here. 

On all these grounds I have no difficulty in overruling the contention 
that the judgment in New Jersey is an adjudication for all time, as to the 
future custody of these minors. On the contrary, because of its many 
infirmities it can be considered in the words of the court in 12 B. Monroe, 
as ‘‘ conclusive of nothing except that such proceedings were had,” and I 
do not regard it as establishing any right in Mrs. Slack to the custody of 
the children for the present or for the future. 

Believing that neither of the contentions of the defendants should be 
sustained, I shall order the injunction to issue restraining each of the 
defendants as prayed in the bill until the determination of the contest as 
to the caveat to the will. 

I am aware the Chancellor in the exercise of the inherent authority as 
pater patrie may proceed in these cases to adjudge the permanent guar- 
dianship and custody of minors But if I should pass a decree to deliver 
these children permanently either to the mother or to the testamentary 
guardian at this time, I would be deciding, before the jury trial to which 
the caveator is entitled by law, the question as to the validity of the tes- 
tamentary appointment. If William H-: Slack executed his will free from 
undue influence or fraud on the part of Mrs. Perrine, her appointment 
would be a lawful one. If such was not the case, that appointment would 
be of no force. 

Besides, in forbearing from making such an adjudication, I shall be re- 
sponding completely to the several prayers of the bill without going be- 
yond them; for the prayer for general relief would only authorize inter- 
ference by the court with respect to matters ejusdem generis, with those 
expressly asked for. 

In the predicament in which the actors in this unfortunate contest ap- 
pear, it is indispensable that the present custody of these children should 
be determined now. They are said to be at this time in this city, the 
domicile of their father for the greater part of his life, at the time of the 
execution of his will, and up the day of his sudden death. It is equally 
the domicile of his children (Conflict of Laws, 481); and was the domicile 
of the mother, by her admissions, as late as October 9th, when the pe- 
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tition for habeas corpus was filed. Since that time, as she has since de- 
clared, she has resided in New York city. 

To take the children out of the custody of Mrs. Perrine, the person 
nearest in kin to the father, and nominated in his will to be their guard- 
ian and protector, would be in the nature of a disapproval of that ap- 
pointment on the grounds of her unfitness, or of some distrust in the va- 
lidity of the will; or of both. It is admitted the children are very fond 
of her, and that she is much attached to them; and there is nothing to 
show they are not comfortable and well cared for morally and physically 
where they now are. A change now of this situation,which might prove 
to be only temporary, would be productive of new distresses to the chil- 
dren, whose comfort and best interests must be the chief consideration 
with the court, and might result in their removal from this jurisdiction, 
where all the litigation should properly be conducted. 

But the court could not allow her to remain in charge of the children, 
unless it appears she is a proper person for the position. 

The severe attack made upon her fitness by counsel for Mrs. Slack 
has required at my hands a careful examination of the testimony, which 
has resulted in the conviction that the charge is unfounded. * * * 


JOHN KERON v. WILLIAM CASHMAN ET AL. 
(Court of Chancery of New Jersey.) 


Lost Property—Title by finding —One of the former owner. Afterwards one of the 








a party of five boys found and picked up an 
old stocking in which something was tied 
up. He threw it away again and one of the 
others picked it up and began beating the 
others with it. It was passed from one to 
another, and finally, while the second boy 
was beating another with it, it broke open 
and was found to contain money. None of 
the boys had attempted to examine it or had 
suspected that it contained anything valn- 
able. The father of one of the boys took 
charge of the money and tried to discover 


boys claimed the money and the others a 
division of it. Ona bill of interpleader, it 
was held that the money was not found in a 
legal sense until the stocking had come into 
the common possession of all the boys as a 
plaything, and that it belonged to all of 
them and must be divided equally between 
them. Some intention or state of mind with 
reference to lost property is an essential 
e'ement to constitute a legal finder, and in 
this case it is the money and not the stock- 
ing to which this state of mind must relate. 





Heard on Bill of Interpleader, answers of claimants and proofs. 
Mr. F. C. Marsh for defendants, Cashman and others. 
Mr. Hetfield for defendant, Crawford. 

(Conelusions. ) 


Emery, V.C.: The bill in this case is filed by the stakeholder or 
custodian of lost money, and the sum in his hands amounting to nearly 
$800, has been paid into court to abide the decision of the controversy be- 
tween the defendants as to their respective rights to the fund. The money 
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was found under the following circumstances: A party of boys, five in 
number, were going on their way home along a railroad track in the 
city of Elizabeth ; the youngest boy, Crawford, about nine years of age, 
being ahead of the others on the railroad embankment, picked up an old 
stocking tied at both ends, and in which something was tied up. 
Crawford says that after picking up the stocking, be began swinging it, 
and that Cashman, the oldest of the boys, snatched it away from him. 
Cashman and the other three boys swear that Crawford threw the stock- 
ing down the embankment and that then Cashman got it and commenced 
beating the boys with it. The stocking passed from one boy to another, 
in this play, and finally it broke open while Cashman was beating an- 
other boy with it and it was then first found or suspected that the stock- 
ing contained money, and all of the boys then examined the contents of 
the stocking together. The stocking contained $775 in bills, besides 
some rags, cloths, ribbons, etc. A division of the money by the boys 
was proposed and partially carried out, but being interrupted, the boys 
went home and all the money was, on that evening, given to the father of 
two of the boys, named Fox, who, on the next day, put it into the posses- 
sion of the complainant, the chief of police of Elizabeth, to discover the 
owner. This effort though made with all diligence has failed and Craw- 
ford having demanded the whole sam while the other boys demanded an 
equal division of the money, it has been paid into court on this bill of 
interpleader, upon which decree of interpleader has been made. The 
several claims are set up by the answers to the bill, Crawford claiming 
all and the other boys claiming an equal division 

Upon consideration of the evidence in this case, I reach the conclusion 
that the lost money which is the subject of the present controversy 
must be treated as legally found while in the common possession of all 
the defendants. This common possession arises from the fact that the 
old stocking which contained the money and other articles was, at the 
time the stocking burst open, in actual use by all the defendants as a 
plaything, and for the purpose of play only. ‘The stocking itself, in 
the condition in which it was found, was not, in my view of the evi- 
dence, treated either by the boy who first picked it up or by any of the 
others, as an article over which any ownership or possession was in- 
tended to be asserted for the purpose of examining or appropriating its 
contents. The evidence is conflicting as to whether the boy who first 
picked up the stocking threw it away again, or whether it was snatched 
trom him by one of the older boys. The weight of evidence is that it 
was thrown away by him and was then picked up again by Cashman. 
There is no sufficient evidence to establish that Crawford retained or de- 
sired to retain the stocking for the purpose of examining, or that it was 
taken from him for that purpose by the older boy Cashman. When 
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Cashman first got the stocking, whether by picking it up or by snatch- 
ing, he did not proceed to examine it, but commenced the play with it, 
and the only intention or state of mind in any of the boys in relation to 
the stocking and its contents, as found, established by the evidence, in 
my view, is, that the stocking was treated by all of them ouly as a play- 
thing, to be used as such, in the condition it was when found. In the 
course of the play with it, after it had passed from one hand to another, and 
while one boy was beating another with it, the stocking burst open, and it 
was then disclosed to all of the boys that the stocking contained money. 
This money within the stocking was therefore the lost property, and as 
to this money, the first intention, ‘idea or “state of mind,” as it is called 
in some of the authorities, arose on this discovery. 

As a plaything, the stocking with its contents was in the common pos- 
session of all the boys, and inasmuch as the discovery of the money re- 
sulted from the use of the stocking as a plaything and in the course of 
the play, the money must be considered as being found by all of 
them in common. Had the stocking been like a _ pocket book, 
an article generally used for containing money, or had the 
evidence established that Crawford, the boy who first picked 
up the stocking, retained it or tried to retain it, for the 
purpose of examining its contents, or that it had been snatched from him 
by Cashman, another boy, for the purpose of opening or appropriating the 
contents himself, and preventing Crawford’s examining, I think the 
original possession or retention of the stocking by Crawford, its original 
finder, for such purpose of examination, might, perbaps, be considered as 
the legal “ finding ” of the money enclosed with other articles in the stock- 
ing. But, inasmuch as none of the boys treated the stocking when it was 
found as anything but a plaything or abandoned article, I am of the opin- 
ion that the money within the stocking must be treated as lost property, 
which was not found, in a legal sense, until the stocking was broken open 
during the play. At that time, and when so found, it was in the posses- 
sion of all, and all the boys are, therefore, equally finders of the money, 
and it must be equally divided between them. The case is most peculiar 
in its cireumstances and differs from any of the cases cited by counsel, 
but the general principles to be applied are stated in the cases cited 
in 7 Amer. & Eng. Ency. Law, p. 977, and notes. In Durfee v. 
Jones, 11 R. I. 588, 23 Amer. Rep. 528, the bailee for sale of a safe, 
while examining it found a sum of lost money inside the casing, and was 
held entitled to retain it as finder against the owner of the safe, because 
the owner never had any conscious possession of the money. All of the 
cases agree that some intention or state of mind with reference to the lost 
property is an essential element to constitute a legal finder of such prop- 
erty, and the peculiarity of the present case is that the intention or state 














ere 
icy 
th: 
for 


ins 
OC 
tio 
ter 
pol 
Vi 
tha 
tio: 


Th 


ma 
gor 
Sy: 
Or | 
or | 
par 
the 
pric 
fica 


had 








DURYEA V. UNITED STATES CREDIT SYSTEM CO, 57 


of mind necessary to constitute the finder must relate to the lost money 
enclosed within a lost stocking, and not to the lost stocking itself in the 
condition when first found; and under the circumstances established by 
the evidence in this case, the finder of the lost stocking wasnot by reason 
of such finding the legal finder of the lost money within the stocking. A 
decree will. therefore, be advised dividing the money equally between 
the defendants. 





GEORGE S. DURYEA, COMM'R, ETC., v. THE UNITED STATES CREDIT SYSTEM CO, 
(Court of Chancery of New Jersey. Conclusions filed, December, 1895.) 


Credit insurance.—Renewal—Construct- that period might be proved under this 


ion of Policy—Insolrency.—A policy of policy. Held, that parol evidence was not 
credit insurance referred to a previous pol- admi-sible to show representations not 
icy of which was a renewal, and provided fraudulent made by an agent of the 


that if the present policy was paid for be- 
fore the expiration of the period of the 
former policy, losses on goods shipped during 


comyany, that delay in making the payment 
would not affect the rights of the insured 
under this policy. 


On Bill, etc., Upon Petition of John B. Ellison & Sons. 


Mr. Howard W. Hayes for the Receiver. 
Mr. Francis W. Knowles for the Petitioner. 


(No. 4.) 


The petition in this case was filed by the holder of a policy of credit 
insurance given in renewal of a former policy. The claim was for losses 
occurring on goods shipped during the life of the former policy. Objec- 
tion was made by the receiver on the ground that such losses under the 
term of the policy were only payable in case the premium on the new 
policy was paid before the expiration of the old one. To meet this parol 
evidence was introduced to show that company’s agent had represented 
that delay in the payment of the premium would not lessen the protec 
tion afforded by the new policy. ‘I'he facts are stated in this opinion. 
The clause referred to is as follows : 

Covered losses, occuring after this certificate expires on shipments 
made during its term, are provable under the renewal hereof as if the 
goods had been shipped thereunder; provided the United States Credit 
System Campany has issued and received payment for such renewal on 
or before the expiration thereof. If this certificate has been paid for on 
or before the date of expiration of the certificate held by above named 
party last prior to this one, then and in that case losses, occuring during 
the life of this certificate, on goods shipped during the term of the last 
prior one, shall be included in the calculation of losses uader this certi- 
ficate in the same manner as if the goods had been shipped and the loss 
had occurred during the life of this certificate. 

Reep, V.C.. The firm of John B. Ellison & Sons had been insured 
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by the United States Credit System Company from November 1, 1890, to 
October 30, 1894, by a series of annual certificates. The claim for excess 
loss isJ'asserted under the last one of the series, that running from 
October 31, 1893, to October 30, 1894. The premiam upon this policy 
was paid ongNovember 2, 1893. Inasmach 1s the loss occurring under 
the last policy was for goods shipped during the life of the preceding 
policy, the objection interposed by the receiver to this claim is, that the 
premium of the last renewal was not paid before the expiration of the 
preceding policy. The express language contained in the policy is, that 
the recovery of such loss shall be dependent upon the fact that the 
premium for renewal was so paid. In answer to the fact that it 
was paid subsequent to the expiration of the preceding policy, 
the testimony of Mr. Whittick, the agent of the United 
States Credit System Company is introduced, who says, that 
he saw Mr. Tissot, of the firm of J. B. Ellison & Sons, with whom he was 
accustomed to arrange the matter of renewals, abovt the latter part of 
October, just before the certificate expired, and submitted to him a cer- 
tificate which had been submitted to him (Whittick) by the insurance 
company subject to their approval. It contained some alteration from the 
certificate about to expire, which alteration was objected to by Mr. Tis- 
sot. Mr. Whittick wrote to the company in regard to Mr. Tissot’s ob- 
jections, and the company replied by telegram that they would not erase 
lines 16 and 17, to which, as I understand it, Mr. Tissot objected. 

On November Ist, another telegram was sent from the actuary of 
the company to Mr. Tissot announcing that Mr. Marx would be in 
Philadelphia the next day to see Ellisons and others. Mr. Marx and 
Mr. Whittick together say Mr. Tissot on November 2nd, adjusted 
the disputed point. Mr. Tissot at that interview asked Mr. Marx 
whether it was all right, considering that a delay of a couple of days 
had occurred before the payment of the premium, when by the contract 
it should be paid before the expiration of the preceding policy. The 
witness says that Mr. Marx said, it was all right, it would not lessen 
their protection in the slightest, that the contract would hold just the 
same as though it had been paid just before or prior to the expiration of 
the contract. 

It certainly seems a hardship to deprive the insured of the benefit of 
his renewal, if it be true, as there seems no reason to doubt, that these 
representations were made to the insured by the agent of the company, 
and, on account of such hardships the courts of Pennsylvania have 
recognized an estoppel, when a person has executed a written instrument 
induced by parol representations that it would not be enforced according 
to its terms. But the rule is entirely established by the overwhelming 
weight of authority in this country, and by cases in this state that parol 
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representations not fraudulent as to the effect of a subsequently executed 
instrument is not provable to vary its terms. 

This inexorable rule of evidence shuts out not only the testimony of 
these agents of the company, but would exclude the testimony that the 
company by its superior agents, its president, secretary or board of 
directors made a parol representation that the instrument would not be 
enforced according to its term, or bore different signification than that 
which its term had borne. When, therefore, following the representa- 
tions of the agents, the written contract of renewal was entered into, 
which, by express terms, made the right to recovery for loss occurring 
during its term on goods shipped during the preceding term dependent 
upon the payment of the premium for renewal, before the expiration of 
the life of the old policy, it conclusively settled the contract between the 
parties, which contract could only be changed by a subsequent altera- 
tion or recission. I am, therefore, compelled to hold that the losses in- 
cluded in the present claim are not provable. 





ABSTRACTS OF SUPREME COURT DECISIONS. 
(Filed in December, 1895, and January, 1896.) 


THE MERCANTILE NATIONAL BANK, OF NEW YORK, v. THE PEQUONNOCK NA- 
TIONAL BANK, OF BRIDGEPORT, CONN. 


Attachment—Truth of affidavit—Practice. 
[Filed December 9, 1895.] 

Mr. Thomas N. McCarter, Jr., for the rule. 

Mr. Gilbert Collins contra. 

Opinion by MAaIE, J. 

The “ Act to regulate the practice of courts of law,” approved March: 
10, 1893 (Laws 1893, p. 181), does not make provision for a contest as to 
the truth of the affidavits whereon an order awarding an attachment 
against a debtor has been made; if such affidavits are sufficient ‘to sup- 
port euch an order, it cannot be questioned by counter affidavits tending 
to show their falsity. 


THE STATE, ELLSMORE STITES, PROSECUTOR, V. CHOSEN FREEHOLDERS OF 
CUMBERLAND, AND JOHN R. C. THOMPSON, DEFENDANTS. 


Certiorari— Chosen freeholders—Election of county physician. 
[January 7, 1896.] 

Mr. J. J. Crandall and Mr. J. L. Van Syckel for prosecutor. 

Mr. J. Boyd Nixon for defendants. 

Opinion by Lippincott, J. 

A writ of certiorari is not an appropriate remedy to review the pro- 
ceedings of the board of chosen freeholders electing a county physician, 
under an act entitled, ‘‘ A supplement to an act entitled, ‘an act respect- 
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Sting county physicians,’ approved April 21, 1876,” which supplement 


was approved April 5, 1878, Sup. Rev. p. 795, even though the act be 
unconstitutional in its provisions, when the purpose of the writ is to 
obtain a determination of the title of the incumbent. In such a case an 
information in the nature of a quo warranto is the only proceeding to try 
and determine the title to the office. 


‘THE STATE, HORACE ROBERSON, PROSECUTOR, v. THE MAYOR AND COUNCIL OF 
THE CITY OF BAYONNE. 


[Filed January 7, 1896.] 


Quo warranto—Certiorari— Validity of election and title to public 
office. 

Mr. Gilbert Collins for the prosecution. 

Mr. Thomas F. Noonan for the defendants. 


Opinion by Lippincott, J. 

1. Quo warranto is the only direct and adequate remedy for the 
trial and determination of a title to a public office, and the judgment 
in such an action is the only one which affords complete and substantial 
relief. The review by certiorari, of the proceedings of an election or 
appointment to a public office, can determine nothing which would be 
of any efficacy as a bar, or have any other effect in a subsequent in- 
formation in the nature of quo warranto, nor could the question arising 
upon such review, although judicially determined, be regarded as res 
adjudicata in the subsequent information. 

2. Collateral questions regarding the legality of an election to office 
may be raised and determined by certiorari in testing the validity of 
laws, or the ordinances and resolutions of municipal bodies, yet when 
the purpose of the writ is obviously to test the right to a public office, 
and the proceedings of the municipal body brought up by the writ con- 
sists only of the resolution or other action electing a person to such 
office, the writ will be dismissed because an information in the nature of 
a quo warranto is the only proceeding by which the title of the person 
so elected and claiming the office can be attacked. 

3. An incumbent cannot proceed by information in the nature of quo 
warranto against one who has not been in possession and user of the 
office. The incumbent must await the attack of his adversary, and if 
the claimant otherwise succeeds in obtaining possession and user of the 
office, under the election or appointment of a municipal body having 
a general power to elect, the only remedy of the previous incumbent is 
by que warranto to test the title of the person so gaining the possession 
of the office. 
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GOVERNOR GRIGGS INAUGU- 
RATED. 





On January 21, the Governor-elect, Hon. 
John W. Griggs, was duly inaugurated into 
that important office. Trenton was full of 
visitors including several thousand political 
clubs from different portions of the State 
members of which paraded in honor of the 
event. The ceremony took place in Taylor’s 
Opera House. Rev. Dr. Hanlon of Penning- 
ton made the invocation and what followed 
is thus described : 

“ At its close Mr. Griggs and Chief Justice 
Beasley arose from their seats and advanced 
to the table on which lay a Bible and a 
beautiful engrossed copy of the oath of office. 

* Amid a silence that was almost oppres- 
sive, the Governor-elect in a voice that was 
clear and firm, read the solemn oath, bind- 
ing himself to administer his office to the 
best of his ability and to support the consti- 
tution of the State and of the United States- 
After each of the three divisions of the oath, 
he reverently kissed the Bible, which wag 
handed to him by the Chief Justice. As 
New Jersey’s new Governor affixed his 
signature to the oath, the orchestra struck 
up the stirring melody, ‘ Hail to the Chief,’ 
and the audience signified its approval in 
one loud burst of prolonged applause. 

“ While the choers of the audience were 
yet ringing through the house, the retiring 
Executive approached Governor Griggs, and 
said, in his courtliest manner: ‘ As my suc- 
cessor in office, I deliver to you the emblem 
of sovereign power, the Great Seal of the 
State of New Jersey. Never has it passed 
to one so eminently designated to receive it 
as yourself. I have myself the greatest 
confidence in your capacity, honor and dig- 
nity, and as I surrender to you this evidence 
of power, I feel warranted in tendering to 
you the good wishes of the entire people of 
our great State, and hope that your admin- 
istration will be filled with benefit to the 
public, and honor to yourself,’ 

“Governor Griggs’s reply to the compli- 
mentary address of ex-Governor Werts was 
as graceful as the speech which prompted it. 





‘I appreciate the honor, sir,’ he said, ‘ and 
it shall be my ambition to guard this em- 
blem as carefully, and with as much honor 
and discretion as have characterized your ad~ 
ministration of the office.’ 

“Governor Griggs was then presented to 
President Thompson, who, in turn, intro~ 
duced him to the members of the Legislature. 
At that moment an officer of the Navah 
Reserve, who stood on the stage, waved his. 
hand, an orderly moved quickly but quietly 
to the door, and passed a signal, and a 
second later a crash of artillery informed 
the people of New Jersey that the state had, 
passed into a new political epoch.” 

The inaugural address which followed 
was an unusually strong and dignified de- 
liverance, spoken with a clear voice, and 
made a great impression upon the audience. 

Governor Griggs is the fourth Republican 
Governor in NewJersey. The preceding 
ones were William A. Newell, Charles S. 
Olden and Marcus L. Ward. Only two of 
all New Jersey’s ex-governors are now alive, 
William A. Newell and George C. Ludlow. 
Mr. Ludlow is a member of the New Jersey 
Supreme court. Mr. Newell was appointed 
Governor of Washington territory by Presi- 
dent Hayes, and after the expiration of his 
term he settled in Olympia. 

The Governor held two public receptions 
after the parade, and it is estimated that 
between eight and ten thousand persons 
shook him by the hand. 





OBITUARY: 





EX-CHANCELLOR RUNYON, 


In our editorial columns we comment 
upon the sudden and sad demise of ex-Chan- 
cellor Theodore Runyon, United States Am- 
bassador to Germany. (For a sketch of his 
life see the JouRNAL for July, 1892). 

Mr. Runyon died very suddenly while in 
bed in his residence in Berlin, Germany, 
the night of January 26. He had not been 
very well for a few days, but went to bed as 
usual. In the night his wife found him in a 
dying condition and he passed away almost 
immediately. The Emperor and Empress 
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called to pay their respects to the widow 
and sent floral wreaths to the memorial 
service held on January 30. Prince Lea- 
pold attended as the representative of the 
Emperor. 

The Newark bar met January 31 and Mr. 
Cortlandt Parker presented the following 
resolutions from a committee, which were 
unanimously adopted as the expression of 
the bar, and were subsequently, at the open- 
ing of the Court of Chancery, spread on the 
minutes of that court also: 


Resolved, That the death of Ambassador 
Runyon, an event mourned on two continents 
and especially in his country, his State and 
in the city where he lived so long, comes witn 
the greatest shock to his brethren of the bar, 
and especially of the barof Essex County. 
Here began his manhood. Here he built up 
his reputation for ability and integrity. Here 
still remain some of his earliest contempora- 
ries. Here, stil) green, are the memories of 
many others of his own age in the profession, 
with whom he moved nearly half a century 
as a brother and afriend. Here is the crowd 
of our younger fraternity, grown up to respect, 
admire and love him. Others mourn the offi- 
cial, we the man, whom we knew thoroughly 
and therefore loved. His death closed an 
honored and a happy life. Not only in his 
domestic relations, but in the universal good- 
will felt toward him, so pure and so disinter- 
esting. was he happy asa man. In the church 
to which he gave bis earnest aid. and in which 
it was his pride to perform every duty, he was 
revered and beloved beyond almost any other 
member. As a citizen. none were more char- 
acterized by appreciation of the city and pride 
in her rapid advance. As a patriot, he took the 
field for h's nation and rendered her especial 
and acknowledged service. He was honored 
by his city, which elected him to be its 
chief officer. He was honored by the State 
of which for fourteen years he was the 
chief justiciary. He was honored by the 
Nation, whose President selected him to rep- 
resent it abroad at a court of importance, 
second to none among the nations of the earth, 
and, finally, his funeral obsequies occurred 
with an emperor, his family, his court and the 
Ambassadors of all nations gathered at the 
capital of an empire, among his mourners. 
In all this the bar of Essex county has a 
reasonable pride, and because of this univer- 
sal regard for him and for his memory, their 
grief, the grief of brothers, friends and inti- 
mates,is more poignant. They point to his 
life as a rareexample of what may be attained 
by steady industry accompanying high talent 
and pure integrity. They point to his judicial 
career as so marked by legal ability, tact and 
talent in the dispatch of business, and of ge- 





nial urbanity to all who came before him, 
whether as parties or professionally, as having 
in their opinion probably saved to his State 
the blessing of a separate equity tribunal. 
And yet, above all things, they value his kind- 
ness of heart and manner. and think of him 
more simply as Theodore Runyon than as the 
Mayor, the General, the Chancellor or the 
Ambassador. 

Resolved, That when his remains reach his 
home, and are carried to their last resting 
place, we will. in a body, attend his funeral 
and wear the badge of mourning for thirty 
days. 

Resolved, Thata committee of four be ap- 
pointed by the chair to lay these resolutions 
before the Court of Chancery at its session in 
Trenton, on Tuesday next, and that they re- 
quest that court to direct that they be made 
a part of such proceedings as shall then take 
place upon the subject to the death ot Chan- 
cellor Runyon, and be inscribed together 
therewith upon the records of the Court of 
Chancery, and that the same committee per- 
form the same duty at the next sessions of 
the Court of Errors and Appeals, and the 
Essex Circuit Court. 

Resolved, That a copy of these resolutions 
be sent by tae secretary of this meeting to the 
widow and family of the deseased and com- 
municated to the public journals for publi- 
cation. 

Mr. Justice Depue, who occupied the 
chair, said : 


From the time I came to this country, which 
is nearly thirty years ago, my relations ,with 
Genera] Runyon were intimate, and for four- 
teen years we have associated in the highest 
court of the State. Our friendship was never 
in the slightest degree interrupted. 

With General Runyon friendship was of 
such tenacity that it never yielded to condi- 
tions or circumstances, Last summer it was 
my good fortune to be a guest at his home in 
Berlin. I found him apparently in good 
health, bright, cheerful, ready in conversa- 
tion, replete with information of what he had 
seen and done in his new station, and abound- 
ing in anecdotes with which he was always 
ready ; just General Runyon’s own self as we 
knew him here. 

I went with him to the American Embassy. 
He took his place standing by his table as we 
so often saw him in his office in Newark, 
opening letters, dictating answers, and ex- 
changing conversation with the visitor. 

I also had opportunity to observe the re- 
spect and distinction accorded to himself and 
to his family, not only by the American col- 
ony in Berlin, but also by distinguished per- 
sons in the Government to which he was ac- 
credited. He was a typical American, a 
model representative of the American people 
in a foreign country. 
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* Of General Runyon, as a man without spot 
and beyond reproach ; as a Christian, whose 
usefulness for good it is impossible to exagger- 
ate; as a citizen devoted to the welfare of this 
city; as a patriot, giving services to his coun- 
try in the time of need; as a lawyer, distin- 
guished at the bar of the county and State; 
as a public official, City Attorney, City Coun- 
sel, Mayor and Chancellor, I leave others to 
speak. 

No eulogy that shall be pronounced upon 
him here to-day, or that has been or shall be 
pronounced elsewhere, however fervid in ex- 
pression, will exceed his deserts. His death 
was unexpected, and the news of it cameasa 
shock to the people of this country, and no- 
where so much as in this city, where he was 
best known, and to his associates in the bar, 
by whom he was beloved. 





PETER LABAGH VOORHEES. 


At a meeting of the Netherlands Society 
of Philadelphia, held January 23, 1896, the 
following minute was presented and adopted 
<oncerning the lamented death of Peter L. 
Voorhees, Esq., the well-known and highly 
beloved member of the Camden bar : 

“Peter Labagh Voorhees was born at 
Blawenburg, Hillsborough township, Som- 
erset county, N. J., July 12, 1825. Hedied 
at Camden November 29, 1895. His early 
education was attained in the common 
schools of his native township. At twenty- 
one he commenced the study of law under 
the late Richard 8. Field, afterwards judge 
of the United States District court for the 
district of New Jersey, at the law school, 
then of the College of New Jersey, at 
Princeton, where he graduated in 1850. 
The degree of LL. B. and A. M. were after- 
wards bestowed on him by Princeton Col- 
lege. Not being encouraged by his father 
in his desire to study law, he supported 
himself by being clerk and teller in a Prince- 
ton bank. 

“ He was admitted to practice as an attor- 
ney at law of the Supreme court of New 
Jersey November term, 1851, and called to 
the bar as a counsellor November term, 
1854. He settled in Camden in 1852, and 
continued there in the practice of his pro- 
fession until the time of hisdeath. He was 
a member of the First Presbyterian church 
of Camden and teacher of the Bible class of 
its Sunday-school for over forty years. 

“Tn his early practice he was city solici- 
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tor of the city of Cumden, and later, about 
1866, the appointment of justice of the Su- 
preme court of New Jersey was offered to 
him, and declined because the salary, which 
was lower than now, was not commensurate 
with the rewards of his practice. For a 
long series of years, during the more active 
period of his life, he was solicitor and coun- 
sel of the Pennsylvania Railroad company 
and associated companies for the district 
which appertained to Camden. He was 
solicitor and counsel of the First National 
Bank of Camden for over thirty years. He 
likewise conducted and was associated with 
other counsel in a number of important and 
noted causes, and several important points 
in the practice and principles of the law 
were settled by the courts of New Jersey on 
questions raised by him in causes in which 
he was concerned. 

“ At the time of his death he was a mem- 
ber of the Sons of the Revolution of New 
Jersey, of the Holland Society of New York 
(being at one time one of its vice-presi- 
dents), a director of the West Jersey Ferry 
Company, a director of the West Jersey 
Title and Guaranty Company of Camden, a 
trustee of the Cooper estate, one of the 
board of managers of Cooper Hospital, a 
trustee of the First Presbyterian Church of 
Camden, president of the Camden County 
Bar Association, and the president of the 
Camden Safe Deposit and Trust Company; 
and in wisdom, ability and worth the most 
foremost citizen in the community in which 
he had lived. 

“Tn business he wasa man of prudence 
and of unusual sagacity, regulated by a 
steadiness of purpose worthy of his Dutch 
ancestry. He made no agreements he 
could not fulfill. While he would lend to 
a friend, he would never endorse his paper 
or guarantee his undertakings, for fear, in 
case of his friend’s-failure, he might not be 
able, conveniently at least, to stand in the 
breach of his friend’s default. He steadily 
refused to speculate, and when his attention 
was called to the fact that by reason of con- 
fidential information, which he refused to 
avail himself of, he might have made a suc- 
cessful venture, he had no regrets, remark- 
ing that his success might have led him to 
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further speculation to the neglect of, and 
loss in, his profession and business. 

“In hie practice he never sought clients, 
He always advised against litigation, in 
which there was no substantial element of 
merit. But to the litigation which he did 
advise, he gave the most conscientious 
and assiduous study and the most diligent 
attention, guided by an intelligence so 
strong and retentive, and a judgment so 
sound and sagacious, that he socquired a 
large. practice and became a competent, 
thoroughly trained and very successful 
practitioner aud a lawyer of great learning 
and ability. As an advocate, he had too 
much faith in, and too much respect. for, the 
force of plain facts to rely on or to resort to 
any of the ornaments of debate ; and yet his 
bluntness and. rigid truthfulness, and his 
self-dominant precept that his duty to him- 
selfas a man was above and must control 
his desire for success as an advocate, gave 
to his homely, but straight-forward and 
forcible arguments, more especially with 
juries, an added probative force and measure 
of success. 

“As husband and father he was as good 
as gold and as true as steel. To his friends 
he was a friend, able and willing to help. 
To religious and benevolent objects he was 
a free and generous, but unostentatious 
giver. 

“In his religion he was a sincere and 
faithful follower of those doctrines and be- 
liefs which his Dutch ancestors contended 
for with unconquerable valor and _persist- 
ence; and tothe lay study of the Bible, 
the right to which they had acquired by 
blood and transmitted to him, he was de- 
voted as if it were an hereditary trait, 

“Peter L. Voorhees was a man of un- 
swerving integrity, of absolute dependable. 
ness, conscientiously following the line of 
his duty and convictions.” 

A portrait of Mr. Voorhees appeared in 
the JouRNAL of April, 1893. 





LEGAL NOTES, 





Ex-Governor Werts has resumed the 
practice of law at Jersey City. 


Mr. Justice Dixon, who has been ill for 





seven months past and unable to perform 
his allotted work, took his seat in the Ber- 
gen Circuit on January 27. 

Hon. Joseph H. Gaskill, of Mount Holly, 
has opened an office at Nos. 3 and 5 New 
Jersey Trust Building, Camden, at the same 
time continuing his office at Mount Holly. 

Mr. Peter Vredenburgh, of Freehold, and 
Mr. George W. Flaacke, Jr., of Jersey City,. 
have formed a partnership under the firm 
name of Vredenburgh & Flaacke, with 
offices at 1 Montgomery street, Jersey City. 


Law Judge J. Kearney Rice, of New 
Brunswick, has been nominated by the 
President to the office of United States Dis- 
trict Attorney for New Jersey, in place of 
Mr. John W. Beekman, of Perth Amboy 
resigned. 

The Union county grand jury, which ad- 
journed February 3, handed in forty indict- 
ments and two presentments. One present- 
ment was of the excise board of the city and 
the other against six saloonkeepers who 
had been caught selling once on Sunday. 

Judge Josiah W. Wright, of the Mercer 
court, dropped dead at the railroad station 
in Princeton February 4, when about to 
board a train to attend court. He was serv- 
ing his ninth year as lay judge, having been 
first appointed by Governor Green and later 
by Governor Werts, He was born in Prince- 
ton about sixty-eight years ago, and had 
been a life-long Democrat. He had held 
various offices in Princeton, among them 
being that of mayor. 





ORGANIZATION OF THE LEGISLA- 
TURE, 





The}Legislature organized at Trenton on 
Tuesday, January 7. The leading officers. 
of the Senate are: 

President, Lewis A. Thompson, Somerset ; 
secretary, Henry B. Rollinson, Union; 
journal clerk, Wm. H. Long, Somerset. 

And of the House: Speaker, Louis T.. 
Derousse, Camden ; secretary, James Parker, 
Passaic ; journal clerk, A. Hunt, Mercer. 
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